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 DAVID A. STRAUSS

 THE MYTH OF

 COLORBLINDNESS

 Sometimes great slogans make bad law, or, more precisely, mis-
 understood law. For decades, colorblindness was the great slogan
 of the civil rights movement. That made it natural to believe that
 the movement's victories, such as Brown v. Board of Education,' es-
 tablished colorblindness as the central principle of the law governing
 racial discrimination. It was also natural for the notion of color-

 blindness to set the terms of the debate over affirmative action.2

 Opponents of affirmative action, unsurprisingly, assert that Brown
 mandates colorblindness and that affirmative action is inconsistent

 with that mandate.3 Proponents of affirmative action seem to be
 put on the defensive by the invocation of colorblindness. In general,
 they acknowledge that there is a tension between affirmative action
 and Brown's prohibition against racial discrimination, but they insist

 David A. Strauss is Assistant Professor of Law, The University of Chicago.

 Author's Note: I am grateful to David P. Currie, Frank H. Easterbrook, Richard A.
 Epstein, Edwin S. Kneedler, Richard O. Lempert, Geoffrey P. Miller, Richard A. Posner,
 Stephen J. Schulhofer, Geoffrey R. Stone, and Cass R. Sunstein for their comments on an
 earlier draft. The Russell Baker Scholars Fund and the Bernard G. Sang Faculty Fund
 provided financial assistance for this project.

 '347 U.S. 483 (1954).

 2By "affirmative action," I mean decisions based explicitly on race but justified on the
 ground that they help rather than hurt blacks. For the most part, I limit my discussion to
 affirmative action favoring, and racial discrimination against blacks; applying the arguments
 I make to groups other than blacks raises complex questions.

 3See, e.g., Bickel, The Morality of Consent 133-34 (1975); Abram, Affirmative Action:
 Fair Shakers and Social Engineers, 99 Harv. L. Rev. 1312 (1986); Van Alstyne, Rites of
 Passage: Race, the Supreme Court, and the Constitution, 46 U. Chi. L. Rev. 775 (1979).

 ? 1987 by The University of Chicago. All rights reserved.
 0-226-46439-3/87/1986-0009$01.00
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 100 THE SUPREME COURT REVIEW [1986

 that the tension can be adequately resolved, at least so that affir-
 mative action is not always unconstitutional.4

 Both approaches mistake a slogan for an analytical insight. The
 prohibition against discrimination established by Brown is not rooted
 in colorblindness at all. Instead, it is, like affirmative action, deeply
 race-conscious; like affirmative action, the prohibition against dis-
 crimination reflects a deliberate decision to treat blacks differently
 from other groups, even at the expense of innocent whites. It follows
 that affirmative action is not at odds with the principle of nondis-
 crimination established by Brown but is instead logically continuous
 with that principle. It also follows that the interesting question is
 not whether the Constitution permits affirmative action but why
 the Constitution does not require affirmative action.

 Reduced to its simplest terms, my argument is as follows. The
 prohibition against racial discrimination prohibits-and must nec-
 essarily prohibit-the use of accurate racial generalizations that
 disadvantage blacks. But to prohibit accurate racial generalizations
 is to engage in something very much like affirmative action. Spe-
 cifically, a principle prohibiting accurate racial generalizations has
 many of the same characteristics as affirmative action; and the var-
 ious possible explanations of why accurate racial generalizations are
 unconstitutional lead to the conclusion that failure to engage in
 affirmative action may also sometimes be unconstitutional.

 I

 In Palmore v. Sidoti,' decided three Terms ago, the Supreme
 Court, unanimously and with no apparent difficulty, overturned a
 Florida state court decision that took custody of a white child away
 from the divorced mother when she remarried a black man. Palmore

 is a particularly good illustration of certain essential features of the
 prohibition against discrimination, features that are present in racial
 discrimination cases generally. But Palmore also shows that affir-

 4See, e.g., Ely, The Constitutionality of Reverse Racial Discrimination, 41 U. Chi. L.
 Rev. 723, 723-24 (1974); Sandalow, Preferences in Higher Education: Political Responsibility
 and the Judicial Role, 42 U. Chi. L. Rev. 653, 654-55 (1975); Greenawalt, Judicial Scrutiny
 of "Benign" Racial Preference in Law School Admissions, 75 Colum. L. Rev. 559 (1975).
 See also Brest, Foreword: In Defense of the Antidiscrimination Principle, 90 Harv. L. Rev.
 1, 1-2, 16-23.

 s466 U.S. 429 (1984).
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 4] MYTH OF COLORBLINDNESS 101

 mative action and nondiscrimination are, in important ways, the
 same thing. On the one hand, what the Supreme Court did in
 Palmore was plainly demanded by Brown; on the other hand, what
 the Court did in Palmore is indistinguishable from affirmative action
 in certain important respects. I am not suggesting at this point that
 it is impossible to draw a commonsense distinction between affir-
 mative action and nondiscrimination. But critics of affirmative ac-

 tion attack it on the ground that it causes innocent people to suffer,
 and that instead of enforcing colorblindness, it draws attention to
 race. Palmore shows that the prohibition against discrimination has
 precisely these characteristics as well.

 A

 Linda and Anthony Sidoti are both white. When they were
 divorced, Linda was awarded custody of their three-year-old daugh-
 ter, Melanie. About eighteen months after the divorce, Linda mar-
 ried Clarence Palmore, who is black. Anthony sued for custody of
 Melanie in the Circuit Court of Hillsborough County, Florida.

 Florida law required Judge Buck of the county court to apply
 the traditional standard: he was to act in the best interests of the

 child.6 After hearing testimony, Judge Buck ordered that Anthony
 be given custody of the child. Judge Buck apparently regarded
 Anthony and Linda as equally fit parents. But he explained that
 notwithstanding "the strides that have been made in bettering re-
 lations between the races in this country," racial prejudice was still
 so pervasive, at least in central Florida, that a child raised by an
 interracial couple was "sure" to "suffer from . . . social stigmati-
 zation." Because Melanie would be adversely affected if she were
 raised in an interracial household, Judge Buck concluded that his
 obligation to act in the best interests of the child required him to
 divest Linda of custody and to award custody to Anthony.7

 Although, as the Supreme Court noted, a child custody deter-
 mination by an inferior state court is "not ordinarily a likely can-
 didate for review by this Court,"8 the Supreme Court granted cer-
 tiorari, and, in a brief opinion delivered only two months after oral

 6See 466 U.S. at 433.

 7Appendix to Petition for Cert. at 26-27, Palmore v. Sidoti, No. 82-1734, O.T. 1982.
 8See 466 U.S. at 431.
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 102 THE SUPREME COURT REVIEW [1986

 argument, unanimously reversed the Florida court. The Supreme
 Court did not question Judge Buck's factual conclusion that Melanie
 would suffer psychological harm if she were raised by an interracial
 couple. Nor could the Court reasonably have questioned that de-
 termination; after all, Judge Buck was far closer to the facts of life
 in central Florida, and his finding was entirely plausible. Indeed,
 the Court explicitly acknowledged that it was subjecting Melanie
 to potential psychological harm: "It would ignore reality to suggest
 that racial and ethnic prejudices do not exist or that all manifes-
 tations of those prejudices have been eliminated. There is a risk
 that a child living with a step-parent of a different race may be
 subject to a variety of pressures and stresses not present if the child
 were living with parents of the same racial or ethnic origin."9

 The Court nonetheless thought it entirely clear that Judge Buck's
 decision had to be reversed:'0

 The question . . . is whether the reality of private biases and
 the possible injury they might inflict are permissible consid-
 erations for removal of an infant child from the custody of its
 natural mother. We have little difficulty in concluding that they
 are not. The Constitution cannot control such prejudices but
 neither can it tolerate them. Private biases may be outside the
 reach of the law, but the law cannot, directly or indirectly, give
 them effect ...

 The effects of racial prejudice, however real, cannot justify
 a racial classification removing an infant child from the custody
 of its natural mother found to be an appropriate person to have
 such custody.

 Considered from one angle, Palmore is the easy case that the Court
 thought it was. In other cases, the Court has refused to allow states
 to justify measures disadvantaging blacks on the ground that they
 were needed to avert evils that would be caused by private racial
 prejudice. In Watson v. City of Memphis," for example, a city sought
 to delay the desegregation of its parks and recreational facilities on
 the ground that integration would lead to "interracial disturbances,
 violence, riots, and community confusion and turmoil";12 the Court
 ruled that this was not an adequate justification. "

 9466 U.S. at 422.

 'old. at 433-34 (footnote omitted).

 1373 U.S. 526 (1963).

 121d. at 535.

 '3See also Wright v. Georgia, 373 U.S. 284, 293 (1963); Palmer v. Thompson, 403 U.S.
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 It is easy to see that this principle had to be established if Brown
 were not to become a dead letter. Desegregation was frequently
 disruptive, at least for a time. In some school systems the education
 of both black and white children was interrupted."4 But if states
 could have invoked these harms--real as they were-as a reason
 for refusing to desegregate, Brown would have quickly unraveled.
 The Court relied on Watson when it decided Palmore. It is possible
 to distinguish the two cases, but the analogy is clear: Melanie's
 position is comparable to that of innocent white children whose
 education was disrupted by desegregation. If Florida may deprive
 parents of custody of a child because people acting out of racial
 prejudice will ridicule her, causing her psychological damage, then
 a state can exclude black children from schools on the ground that
 people (parents and children) acting out of prejudice will disrupt
 the schools, causing other children's education to be damaged. And
 if a state can do that, there is little left to Brown.

 The principle of Brown, therefore, required the Supreme Court
 to reverse the Florida courts' decision in Palmore. At the same time,

 the reversal of the Florida decision was indistinguishable from af-
 firmative action in important respects.

 1. The principal argument used in litigation against affirmative
 action measures is that they violate the rights of innocent white
 victims." The Court's decision in Palmore also created an innocent

 victim. Both by hypothesis and in fact, Melanie, the child, will
 suffer psychological harm because of the Supreme Court's decision
 that she would not have suffered if Judge Buck's decision had been
 allowed to stand. It will not do to brush this harm aside as spec-
 ulative or insignificant: nothing in the Court's opinion suggests that
 it is either.

 2. The Supreme Court in Palmore rejected an action-Judge Buck's
 decision-that was, in an important sense, colorblind and race-
 neutral. To understand why this is so, consider the matter from

 217, 255-61 (1971) (White, J., dissenting). In Cooper v. Aaron, 358 U.S. 1 (1958), the Court
 acknowledged the disruptive effects that desegregation was having on the schools of Little
 Rock (id. at 15), but attributed the disruption to the authorities' resistance, not to deseg-
 regation itself. Buchanan v. Warley, 245 U.S. 60 (1917), is usually considered to be the first
 case in this series, but it is unclear whether the constitutional right involved in Buchanan
 was a right not to be subjected to racial discrimination or a right to alienate property. See,
 e.g., id. at 74-75.

 '4See generally Orfield, Must We Bus? (1978); Graglia, Disaster by Decree (1976).

 'SSee, e.g., Brief for the United States as amicus curiae at 9-21, Wygant v. Jackson Bd.
 of Ed., 106 S.Ct. 1842 (1986).
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 104 THE SUPREME COURT REVIEW [1986

 Judge Buck's point of view. It was no part of the Supreme Court's
 reasoning that he was in any way prejudiced against blacks or
 interracial couples. The Court assumed that he had applied a race-
 neutral standard-the best interests of the child criterion-as

 straightforwardly and conscientiously as he could. In a custody
 dispute, the fact that a child will suffer psychological damage with
 one parent but not another is a highly material fact, and a judge
 would be derelict in his duty if he did not take that fact into account.
 Judge Buck, acting in a colorblind fashion, treated Palmore exactly
 like every other case: he took into account the prospective psycho-
 logical damage to the child.

 That, the Supreme Court told him, violated the Equal Protection
 Clause. In Palmore, unlike every other case, the Constitution re-
 quired him to ignore that material fact. Why was he to ignore that
 fact? One can give a variety of refined and complex answers, but
 they all derive from one pivotal circumstance-Palmore involved a
 black person. Judge Buck could say, in his own defense, that the
 import of the Supreme Court's ruling is that he violated the Con-
 stitution by treating a case involving a black person in the same
 way he would have treated every other case.

 Obviously, that statement is imprecise. The fact that a black
 person was involved is only part of the story. But one can make
 this argument-that Judge Buck acted in a colorblind fashion, and
 the Supreme Court held that race-conscious action was required-
 more rigorously and abstractly as well. Suppose we design a thought
 experiment in which a judge is literally blind to the races of the
 parties before him. In particular, suppose the only evidence to
 which a family court judge has access is a crystal ball that reveals
 nothing whatever about race. It only tells the judge what the future
 of every child will be under alternative arrangements. In a case like
 Palmore, Judge Buck's crystal ball will tell him that Melanie will be
 happier with her father than with her mother. The cause of her
 unhappiness will be related to race, but we are supposing that Judge
 Buck-being ignorant of everyone's race--does not know that; all
 his crystal ball allows him to know is that Melanie will be happier
 with her father.

 Suppose further that on the same day that a case like Palmore
 comes before him, Judge Buck must also decide a case in which a
 divorced father seeks to regain custody of a child from a mother
 who remarried, say, a notoriously ruthless industrialist who had
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 4] MYTH OF COLORBUNDNESS 105

 made many enemies among members of the local community. Judge
 Buck's crystal ball will look exactly the same in this case as it would
 have in Palmore. In each instance, he will see that allowing the
 mother to retain custody will be likely to cause the children to be
 ostracized by her peers and, as a result, to suffer psychological
 damage. In each case, therefore, Judge Buck will give the father
 custody of the child. When the mothers seek review in the Supreme
 Court, the mother who remarried the industrialist has no claim at
 all. But in a case like Palmore, the exact opposite is true: the Court
 would quickly and unanimously reverse Judge Buck, holding that
 he misunderstood a fundamental principle of the law of the Equal
 Protection Clause.

 Judge Buck will surely be bewildered by the difference in the
 treatment of the cases. After all, they appeared absolutely identical
 to him: the crystal balls looked exactly alike. There is only one way
 that the Supreme Court will be able to explain its varying results
 to Judge Buck: the Court will have to introduce race into the picture.
 It will have to tell him that Palmore is different for some reason

 having to do with race. It will have to tell him that his error was
 that he did not take race into account. He made the mistake of

 focusing exclusively on his crystal ball, which revealed nothing
 about race. In other words, he should have been race-conscious.
 Judge Buck was colorblind; it was the Supreme Court that was
 race-conscious, and it held, in an important sense, that race-conscious
 action was constitutionally required.

 3. The Court's justifications for its decision in Palmore closely
 resemble some of the standard justifications of affirmative action.
 Specifically, the Court seems to have relied on both (1) the unfairness
 of causing blacks (or those who associate with blacks, such as Linda
 Sidoti) to suffer disadvantages solely because others in society are
 prejudiced against them, and (2) the need to strike a blow against
 racial prejudice. But one common argument for allowing blacks
 with lesser credentials into universities, for example, is that their
 deficiencies were caused by racial prejudice--either prejudice against
 them or prejudice against their ancestors that had an adverse effect
 on them.

 To make the parallel between Palmore and affirmative action more
 precise: In Palmore Florida disadvantaged a black on the basis of a
 race-neutral "best interests of the child" criterion. In the ordinary
 university admissions process, Florida disadvantages (that is, re-
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 106 THE SUPREME COURT REVIEW [1986

 jects) many black applicants on the basis of race-neutral admissions
 criteria. What Florida did in Palmore was unconstitutional because

 it made decisive a black person's disability-Palmore's inability to
 provide a psychologically healthy upbringing for the child-that
 was caused by racial prejudice in society as a whole. If blacks'
 deficiencies in undergraduate grades and standardized test scores
 are the causal product of racial prejudice in society as a whole, how
 does denying them admission differ from what Florida did in Pal-
 more? Why isn't the application of a race-neutral admissions policy
 unconstitutional because, like the race-neutral "best interests of the

 child" criterion, it gives weight to disabilities that blacks genuinely
 have but that are the product of private prejudice?

 The Court said that the Constitution required the result it reached
 in Palmore because "the law cannot, directly or indirectly, give ...
 effect" to "[p]rivate biases." Doesn't the law "directly or indirectly
 give effect" to private prejudice when it allows disabilities caused
 by private prejudice to keep a person out of a state university? That
 is, doesn't Palmore require states to depart from race-neutral cri-
 teria-in other words, to engage in affirmative action-if following
 those criteria would allow blacks to suffer because of disabilities

 caused by private prejudice?
 There are ways to distinguish the two cases. In one the prejudice

 is in the past; in the other it is in the future. In one we can be sure
 the disability results from prejudice; in the other we cannot be
 certain. In one it may have been prejudice against a person's ances-
 tors, not the person himself, that ultimately affected the person's
 test scores and the like.'6

 But it is not clear why these distinctions should matter. If a state
 may not deny a person a benefit (custody of a child) because of a
 disability caused by prejudice against him, why may it deny him
 a benefit (admission to the university) because of a disability caused
 by prejudice against his parents or ancestors? Leaving aside prob-
 lems of proof, why is that a constitutionally (or morally) relevant
 distinction? Similarly, why should it matter whether the prejudiced
 actions creating the disability occur after the government has denied
 the benefit, as in Palmore, or before, as in university admissions?

 '6For general discussion, see Schnapper, Perpetuation of Past Discrimination, 96 Harv. L.
 Rev. 828 (1983).

This content downloaded from 152.3.102.242 on Sun, 26 Jun 2016 17:24:33 UTC
All use subject to http://about.jstor.org/terms



 4] MYTH OF COLORBLINDNESS 107

 The problems of proof are greater, of course, in the university
 admissions case than in Palmore, since in Palmore prejudice is nec-
 essarily the only potential source of the disability. But problems of
 proof are not enough to place affirmative action in tension with
 nondiscrimination. Presumably the government should be allowed
 to defend a claim that affirmative action is constitutionally required
 in a particular case by showing that the claimant's disabilities are
 not the result of prejudice, but that is very different from saying
 that affirmative action is constitutionally suspect. In any event, even
 if all of these objections are accepted, it appears to follow from the
 logic of Palmore that an unsuccessful black applicant to a state uni-
 versity has a constitutional right to be admitted if he shows that
 the deficiencies in his credentials were the product of prejudice
 against him at some point during his life. That is a striking
 conclusion.

 Similar points can be made about the argument that the decision
 in Palmore was necessary in order to combat racism or to keep
 prejudice from being legitimated. The notion that racists will read
 Judge Buck's decision and take heart seems a little implausible. It
 seems far more likely that they would take heart if extremely few
 graduates of the most renowned professional schools were black-
 the condition that would exist, according to some advocates of
 affirmative action,17 if there were no affirmative action. It is true
 that decisions such as Palmore, and the aggregate visible conse-
 quences of such decisions, may have a healthy long-term educative
 effect. But it seems no more speculative to say, as the proponents
 of affirmative action do, that affirmative action will have such an
 educative effect by creating visible groups of successful blacks.

 In sum, the Supreme Court's decision in Palmore declared that
 the colorblind application of a race-neutral standard was unac-
 ceptable. The Court ruled that benefits had to be given to blacks
 that would not be given to similarly situated whites (such as the
 industrialist). Such action was needed in order to prevent people
 from suffering the consequences of societal racial prejudice and to
 help bring about better race relations. These objectives warranted

 "'See, e.g., Brief for Petitioner 31-32, Regents of the Univ. of California v. Bakke, 438
 U.S. 265 (1978), in Kurland & Casper, eds., 99 Landmark Briefs and Oral Arguments of
 the Supreme Court of the United States: Constitutional Law 140-41 (1978).
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 108 THE SUPREME COURT REVIEW [1986

 inflicting real harm on an innocent victim. This sounds exactly like
 conventional affirmative action. And the Supreme Court said that
 the Constitution requires this result.

 I am not suggesting that it is impossible to distinguish between
 affirmative action and what the Court did in Palmore. Nor am I

 claiming to have proved, at this point, that the Constitution requires
 affirmative action. But Palmore does show that affirmative action

 and nondiscrimination have much in common. Specifically, those
 aspects of affirmative action that its critics most frequently invoke
 are characteristics of the prohibition against discrimination as well.

 B

 Although Palmore and Watson are especially useful as illustrations,
 it would be a mistake to think that they are somehow anomalous
 and can be explained by a special rule. In some respects, the Florida
 courts' decision in Palmore is an example of what might be called
 "rational discrimination." The dual aspect of the Supreme Court's
 decision in Palmore-it is a necessary corollary of the prohibition
 against discrimination established by Brown, but it also has some
 of the most prominent characteristics of affirmative action-is gen-
 erally found in cases involving rational discrimination.

 "Rational discrimination," as I am using the term, is a generaliza-
 tion of the economists' notion of "efficient discrimination."' Using
 an explicit racial classification is "rational discrimination" if race is
 the best available proxy for some other characteristic that the gov-
 ernment is unquestionably entitled to use as a basis for classifying
 people. In such cases, an explicitly racial classification is the best
 way to accomplish the government's legitimate objective.19

 Suppose, for example, that as a matter of fact black teenagers
 between the ages of 17 and 21 are more likely to have automobile
 accidents than whites.20 Leave aside for the moment why this is
 true; there is no reason to rule out the possibility that some such
 generalization might be true. Suppose further that this generaliza-
 tion continues to be true after every reasonably simple and cheap

 8See, e.g., Arrow, The Theory of Discrimination, in Ashenfelter and Rees, eds., Dis-
 crimination in Labor Markets 23-26 (1973).

 "9See Posner, The DeFunis Case and the Constitutionality of Preferential Treatment of
 Racial Minorities, 1974 Supreme Court Review 1, 10-11.

 20I am indebted to Geoffrey R. Stone for this hypothetical example.
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 4] MYTH OF COLORBLINDNESS 109

 driver's examination is used to try to identify accident-prone young
 drivers. Some very expensive means-perhaps round-the-clock vid-
 eotape monitoring of all major highways-might enable the state
 to identify all the bad drivers, both black and white, and leave on
 the road all the good drivers, both black and white. But short of
 such extraordinary measures-that is, so long as the categories are
 defined in terms of age and the ability to pass examinations of the
 conventional sort-a dramatic disparity between the accident rates
 of black and white teenagers will remain.

 In these circumstances, an unprejudiced legislature could decide
 to establish a minimum age of 17 for white drivers and 21 for blacks.
 It would reason as follows. Race is obviously a somewhat crude
 basis for distinguishing between accident-prone (or "bad") and good
 teenage drivers. Consequently, using race as a qualification for a
 driver's license entails two kinds of costs: many whites who are bad
 drivers will continue to get licenses, and many blacks who are good
 drivers will be denied licenses. But, the legislature will reason,
 virtually all legislative classifications are somewhat crude in this
 way. Race does correlate somewhat with driving skill. And using
 race as a basis for classification has one great advantage: it is cheap
 and easy to ascertain someone's race. Each of the alternatives to
 using race is more costly. Setting the minimum age at 17 causes
 too many accidents. Setting the age at 21 prevents too many good
 teenage drivers from obtaining licenses. Round-the-clock videotape
 monitoring is too expensive.

 In this way, it is possible for a legislature to establish an explicit
 racial classification even though it is not motivated by anything that
 would ordinarily be called racism or prejudice. Of course, it is
 possible that the legislature's assessment of the costs and benefits
 of classifying on the basis of race will be affected by prejudice or
 some other racial element. In particular, the legislature might un-
 dervalue the harm done to blacks by denying them licenses until
 they are 21 and overvalue the benefits conferred on whites by
 allowing them to drive at 17. But this will not necessarily be the
 case. The facts might be such that a government decision maker
 wholly lacking in any racial bias would rationally choose an ex-
 plicitly racial criterion as a means of achieving some legitimate
 objective.

 Indeed, the reasoning process I attributed to the legislature in
 connection with race exactly parallels the process legislatures are
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 110 THE SUPREME COURT REVIEW [1986

 supposed to use for any classification. Substitute "age" or "the
 ability to pass a driver's examination" for race and all the state-
 ments might again be true-the proposed basis for classification
 is crude, but it might be the best one can do. It is possible that,
 in some instances, race may be as good a proxy as are age and
 the ability to pass a test in the case of the conventional driver's
 license statute.

 It seems entirely clear, however, that no matter how rational and
 efficient it were, the overtly racial classification in the driver's license
 statute would be unconstitutional.2' That is, it is well established
 that the prohibition against discrimination established by Brown
 extends to what I have called rational discrimination. A court's

 decision to strike down rational discrimination would be consti-

 tutionally required. But such a decision also has all the important
 characteristics of affirmative action.

 First, there are innocent victims. The explicit racial classification
 was, by hypothesis, the best way to accomplish the government's
 legitimate objective-the way that imposed the least cost overall.
 When that classification is invalidated, the government decision
 maker will necessarily have to choose a more costly approach. Those
 additional costs will have to fall on someone. And that someone

 21Since Brown the Supreme Court has never been faced with an explicit racial classification
 disadvantaging minorities that was justified in quite this way. That itself may be a significant
 datum: even at the height of massive resistance, when some states were trying every tactic
 to salvage Jim Crow (see, e.g., Powe, The Road to Swann: Mobile County Crawls to the
 Bus, 51 Tex. L. Rev. 505 (1973)), states apparently did not try to argue that Brown would
 permit racial classification if race were a good proxy for other characteristics. The Court
 has interpreted the parallel antidiscrimination provision of Title VII of the Civil Rights Act
 of 1964 to prohibit explicit classifications on the basis of sex even when those classifications
 were based on indisputably accurate generalizations about male and female mortality rates.
 Arizona Governing Comm. v. Norris, 464 U.S. 1073 (1984); City of Los Angeles Dept. of
 Water & Power v. Manhart, 435 U.S. 702 (1978).

 It is true that the Court has left open a safety valve; explicit racial classifications may be
 allowed in truly exigent circumstances. See Lee v. Washington, 390 U.S. 333, 334 (1968)
 (Black, Harlan, & Stewart, JJ., concurring). Korematsu v. United States, 323 U.S. 214
 (1944), if it has not been wholly discredited, may fall in this category. But the Court has
 not undertaken a general assessment of the extent to which racial classifications are based
 on accurate generalizations. Only last Term, in Batson v. Kentucky, 106 S.Ct. 1712 (1986),
 the Court ruled that prosecutors may not exercise peremptory challenges on the basis of a
 generalization that "black jurors as a group will be unable impartially to consider the State's
 case against a black defendant" (id. at 1719); although the Court did not explicitly say so,
 its reasoning made clear that the truth of such a generalization would not be a defense. See
 also id. at 1723; id. at 1725 (White, J., concurring). See also id. at 1737-38 & n.5 (Burger,
 C.J., dissenting); id. at 1743-45 (Rehnquist, J., dissenting).
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 will have the same complaint as the typical white victim of affir-
 mative action: why am I being sacrificed for the sake of some ab-
 stract ideal of racial progress?

 In the driver's license hypothetical, the "innocent victims" of the
 court's decision to invalidate the rational racial classification will be

 (1) white teenage drivers, if the legislature responds by raising the
 age to 21 for everyone; (2) accident victims, if it responds by low-
 ering the age for everyone, thereby allowing more accident-prone
 drivers on the road; or (3) the taxpayers, if the legislature adopts
 some more costly way of identifying bad drivers. The fact that the
 victims might be the taxpayers or those injured by accidents, instead
 of a group of whites who are in some sense in competition with
 the black beneficiaries, does not distinguish this case from affir-
 mative action. In principle, at least, the burdens imposed by en-
 gaging in affirmative action can always be shifted.22 A state uni-
 versity that sought to increase the percentage of black undergraduates
 above the level achieved by its customary (race-neutral) standards
 would have options parallel to those of the legislature. It might
 follow the familiar course of admitting more blacks and fewer whites,
 but it might also: (1) in principle, at least, compensate the whites
 to whom it denied admission for the value of the education of which

 they were deprived, thus shifting the costs to the taxpayers, or (2)
 use more lenient race-neutral selection criteria, thus expanding the
 size of the entering class until the percentage of blacks rose to the
 desired level.23 That course would shift the costs to all the students

 and to society as a whole.
 Second, although it sounds paradoxical, there is a sense in which

 a legislature's decision to adopt the racially explicit driver's license
 statute would be colorblind, and a court's overturning of that de-
 cision would be race-conscious. The legislature's decision is color-
 blind in the sense that it treats race exactly like any other charac-
 teristic. The court's decision is race-conscious because it singles out
 race as a special characteristic and forces people to become conscious
 of race in a way they would not otherwise be.

 22See generally Fallon & Weiler, Firefighters v. Stotts: Conflicting Models of Racial Justice,
 1984 Supreme Court Review 1, 54-55, 68.

 23If this approach were used, the percentage of blacks in the class could not exceed the
 percentage of applicants, but few affirmative action plans are more ambitious than that. In
 addition, as black applicants' chances of being admitted improved, more would apply. The
 state could also spend public funds to recruit more.
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 Suppose we take, as our model for the truly colorblind actor, the
 proverbial person from Mars to whom racial discrimination is a
 totally alien concept-as bizarre as, say, discrimination on the basis
 of eye color, or discrimination on the basis of the day of the week
 on which one was born, would be to us. If we then showed the
 visitor from Mars the data about driving records, and the ease with
 which race can be ascertained, he would wonder why we did not
 allow the explicit racial classification. He would want to know what
 it is about race that makes us refuse to use it as a basis for classi-

 fication even when it is rational to do so.

 To put the point another way, suppose we discovered that some
 arbitrary characteristic, hitherto believed to be as irrelevant as eye
 color, correlated with an important ability. (Suppose, for example,
 that skill at certain video games turned out to correlate well with
 the ability to operate a newly invented computer.) We would con-
 sider it perfectly acceptable for the government to begin using that
 characteristic as a basis for classification. If we were really color-
 blind, like the visitor from Mars-if we really treated race in the
 same way as eye color-we would use race as a proxy for another,
 undoubtedly relevant characteristic whenever the correlation was
 close enough.

 That is precisely what the legislature did when it passed the
 racially explicit driver's license law. It treated race like eye color,
 or like the ability to perform a seemingly arbitrary task on an
 examination. It used that characteristic or ability as the basis for a
 legislative classification to the extent that the characteristic corre-
 lated with an undoubtedly relevant characteristic or ability. When
 it did so, that legislature acted unconstitutionally. In other words,
 the legislature was constitutionally required to act in a fashion that
 did not treat race like eye color, even when doing so resulted in the
 creation of innocent victims.

 Using Martians makes this point sound more artificial than it is.
 The fact is that the prohibition against racial discrimination makes
 people intensely race-conscious. That is because when race is in-
 volved, people must refrain from acting in the way they would act
 toward any comparable characteristic. If we are trying to escape
 "racial thinking," if we are trying to achieve a society in which
 people really are as unaware of each others' race as they are of eye
 color, the prohibition against discrimination is not the way to do
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 it. At least, it is not the way to do it in the short run; one must
 defend it, as affirmative action is defended, as a long-term solution.

 Consider the case of an employer engaged in hiring. Assume that
 all he wants to do is to make money. He has no desire simply to
 avoid working with the members of any group. On the basis of his
 experience, he has, more or less consciously, arrived at dozens of
 generalizations about who will make a good employee. People who
 look him in the eye during interviews generally do well. People
 who dress sloppily tend to be creative but not reliable. He has hired
 three sons from the Jones family and cannot wait to hire the fourth;
 but the two Smith scions he hired did not work out well and he
 will not hire another. Children who attended the X Recreation

 Center seem to be aggressive, competitive, and reliable; children
 who spent their time at the Y Recreation Center seem to be boastful
 and lazy. He is aware that all of these are crude overgeneralizations,
 but they are all he has and they seem to serve pretty well.

 Suppose he concludes, on the same impressionistic basis, that
 people from a certain ethnic group just are not very reliable workers.
 If it were any other group, he would do what he always does: he
 would not hire any more of them. But because of the prohibition
 against discrimination, he cannot do that to this group. He must
 remind himself that members of this ethnic group are to receive
 different treatment from-in a sense, better treatment than-Smiths

 or Joneses or X's or Y's, because those other groups can be subjected
 to the usual process of generalization. If it were not for the pro-
 hibition against discrimination, he would gloss over ethnic back-
 ground as just another arbitrary but occasionally useful character-
 istic. Because of that prohibition, he must stop himself short and
 single out ethnic background for special treatment. The effect of
 the prohibition against discrimination is to make him focus on ethnic
 background, not to make him blind to it.

 C

 The previous section argued that race-consciousness, not color-
 blindness, is the basis of the prohibition against discrimination. It
 might be suggested, however, that all I have shown is that rational
 discrimination should be permitted: since it is the prohibition against
 rational discrimination that introduces an element of race-
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 consciousness, we can have a colorblind nondiscrimination principle
 if we just make it clear that rational discrimination is at least some-
 times acceptable.

 This suggestion is mistaken for at least two reasons. First, we
 do not have a choice between colorblindness and race-consciousness;

 we only have a choice between different forms of race-consciousness.
 Second, it can plausibly be argued that there is no principled way
 to distinguish between rational discrimination and the hard-core
 Jim Crow legislation that is unquestionably unconstitutional under
 Brown.

 Employers engaged in hiring are not the only ones who gener-
 alize. People generalize constantly; that is, they observe that a per-
 son has one characteristic, and on that basis they infer that he has
 another. One cannot survive in the world without doing this.

 Race is a very visible characteristic, and it correlates to some
 extent with other characteristics. Left to their own devices, people
 will notice the correlations and attribute characteristics to people
 on the basis of their race.24 That natural and, under some circum-
 stances, reasonable reaction is one kind of race-consciousness. But
 if people are precluded from engaging in generalizations of that
 kind, they will-like my hypothetical employer-be forced to be
 race-conscious in a different way: they will be aware that racial
 groups are entitled to different treatment from other groups, be-
 cause in dealing with them one must alter one's usual patterns of
 generalizing about people.

 The one option that is not open is the ideal of colorblindness-
 treating race as if it were, like eye color, a wholly irrelevant char-
 acteristic. That is because it is not a wholly irrelevant characteristic.
 Race correlates with other things: that is what forces on us the
 choice of either generalizing on the basis of race (and thereby being
 race-conscious in one way) or deliberately refusing to engage in the
 natural process of generalizing, and thereby being race-conscious
 in another way. Moreover, it is hardly surprising that race correlates
 with other things. Whatever the other possible causes of the cor-
 relation, centuries of discrimination explicitly based on race have

 24Cf Sandalow, note 4 supra, at 664: "The idea that black and white are equal, that race
 is not a meaningful category, did not begin to gain ascendency until well into the present
 century."
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 forced some characteristics on blacks--on all blacks, simply because
 they are black, since that was the basis of the discrimination.25 In
 these circumstances it would be a miracle if a correlation between

 race and other characteristics did not exist. That correlation makes

 colorblindness unattainable, no matter what the legal rules.
 The second reason that legalizing rational discrimination will not

 restore colorblindness to the prohibition against discrimination is
 that all forms of discrimination-including such classic Jim Crow
 measures as segregated schools and public facilities--can, arguably,
 be assimilated to rational discrimination. The most notorious forms

 of racial discrimination were rational in the sense that they were
 intended to accomplish some objective. Suppose, for example, that
 segregation were defended on the ground that it promotes peaceful
 race relations and the mental health of members of both races. No

 classification other than race, the defenders of segregation would
 say, can do the job: it is precisely because of the unique historical
 significance of race that classifying on that basis promotes harmony
 and stability.26 It seems likely that any law requiring segregation
 could have been defended on this ground.27

 Racial harmony and stability are unquestionably legitimate ob-
 jectives. And it is difficult to see how a court could second-guess
 a state legislature's empirical judgment that segregation is the best
 way to achieve those objectives in its state. Because a court could
 not have questioned either the legitimacy of the objectives or the
 efficacy of the means, it would have had to regard any measure
 requiring segregation as an example of rational discrimination.

 This is not just an abstract argument. There may be truly in-
 advertent legislative classifications,28 but Jim Crow is not one. Seg-
 regation was maintained because those with political power believed
 that it promoted certain objectives. In some cases people may hon-

 25See Wasserstrom, Racism, Sexism, and Preferential Treatment: An Approach to the
 Topics, 24 UCLA L. Rev. 581, 586-87 (1977); Fishkin, Justice, Equal Opportunity, and
 the Family 117 (1983). See also Fiss, Groups and the Equal Protection Clause, 5 Phil. &
 Pub. Aff. 107 (1976).

 26See Kurland & Casper, eds., 49A Landmark Briefs and Oral Arguments of the Supreme
 Court of the United States: Constitutional Law 42-43 (1975) (oral argument of John W.
 Davis in Briggs v. Elliott, No. 101, O.T. 1953).

 27Cf. Van Alstyne, note 3 supra, at 788-98.

 28Cf. Schweiker v. Wilson, 450 U.S. 221 (1981).
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 estly have believed that it promoted the unquestionably legitimate
 objectives I mentioned.29 In any event, it would take little ingenuity
 to cast the objectives in terms that make them legitimate.30 More-
 over, it is probably true that desegregation was destabilizing. De-
 segregation may in fact have caused psychological suffering to many
 people, including many blacks.

 It goes without saying that there were many things wrong with
 segregation, just as there is something unacceptable about my hy-
 pothetical racially explicit driver's license statute. Yet there is also
 no reason to doubt that segregation, like that statute, could have
 been shown to be the most efficient way of promoting a certain
 constellation of undoubtedly legitimate state objectives (in the case
 of segregation, objectives having to do with harmony and stability).
 If that is true, then all discrimination is rational discrimination, as

 I have defined it; outlawing discrimination is always similar to af-
 firmative action in the ways I have specified.

 II

 There remains an evident distinction between nondiscri-

 mination and affirmative action. The prohibition against discrim-
 ination forbids what might be called racial generalizations--gen-
 eralizations that impute a certain characteristic to people on the
 basis of their race. By contrast, affirmative action seems to involve
 the use of such generalizations. The true meaning of colorblindness,
 it might be argued, is not that race is to be treated like eye color
 or any ordinary characteristic: it is that racial generalizations, whether
 or not they are accurate, are forbidden.

 In Palmore, the Florida courts relied on a racial generalization-
 that children of interracial households suffer psychological damage.
 My crystal ball hypothetical, the argument would go, does not
 adequately capture the notion of colorblindness because I allowed
 the crystal ball to reflect that generalization. My hypothetical driv-
 er's license statute obviously relies on a racial generalization, as does
 classic Jim Crow. And, this argument would continue, affirmative
 action also involves attributing characteristics to people on the basis
 of their race. Therefore, the argument would conclude, affirmative

 29See Bickel, The Least Dangerous Branch 61-62 (1962).

 30See generally Posner, The Economics of Justice 376-77 (1981).
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 action may or may not be unconstitutional, but it is easy to see
 why affirmative action is different from, and in tension with, the
 prohibition against discrimination: affirmative action relies on racial
 generalizations, but the point of the prohibition against discrimi-
 nation is precisely to forbid racial generalizations.

 There are two principal responses to this argument. First, it
 forfeits much of the rhetorical appeal of the notion of colorblindness.
 Second, if one tries to explain why it is that racial generalizations
 are unacceptable, one finds that no explanation supports the con-
 clusion that affirmative action and nondiscrimination are in tension,

 and many explanations suggest that they are alike.

 A

 There is enormous appeal to the ideal of a society in which race
 is as insignificant a factor as eye color. The proponents of affirmative
 action must make the unexhilarating argument that we must depart
 from that ideal for a time in order to reach it ultimately. The
 advocates of colorblindness respond in effect: we should live our
 ideals now."

 If I am right that the prohibition against discrimination is not an
 embodiment of this ideal of race-blindness, then this is a fallacious

 argument. The prohibition against discrimination is itself a measure
 we have adopted because if we tried to live the ideal-if we tried
 to treat race like eye color-unacceptable results would occur. It is
 a race-conscious measure-in the sense that it treats race differently
 from other characteristics-that we have adopted precisely to get
 beyond racism. And, as I have argued, it does not suppress the
 consciousness of race; it may even heighten it.

 The prohibition against discrimination reflects a decision to give
 special treatment to race in order to deal with a serious social prob-
 lem. It is a matter not of putting the entire problem behind us but
 of self-consciously maintaining an artificially neutral attitude to-
 ward race-an artificial refusal to generalize that we do not maintain
 with respect to any other characteristic-in order to deal with the
 problem.32 Similarly, one cannot attack affirmative action on the

 31See, e.g., Van Alstyne, note 3 supra, at 809 ("one gets beyond racism by getting beyond
 it now").

 32Cf. Bollinger, The Tolerant Society (1986).
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 ground that it reduces the question to one of "whose ox is gored,""33
 because the prohibition against racial discrimination is itself a matter
 of whose ox is gored. The Constitution does not require that in-
 nocent people suffer in order to combat prejudice against
 industrialists.

 B

 The more fundamental answer is that it is not enough simply to
 assert that racial generalizations are the problem. One has to explain
 why generalizations based on race are so unacceptable, even if they
 are accurate, and even though generalizations based on other char-
 acteristics-including generalizations based on apparently arbitrary
 characteristics-would raise no problem whatever.34 The explana-
 tions that have been offered generally fall into familiar categories.
 Some assert that measures based on racial generalizations are un-
 acceptable because there is an impermissible danger that they are
 tainted by racial prejudice. Others emphasize the harmful effects
 that such measures have on certain groups in society or on society
 as a whole. Each of these theories, however, either does not explain
 why the prohibition against discrimination exists or does not explain
 why that prohibition is different from affirmative action.

 1. The danger of racial prejudice. Different theories emphasize the
 different ways in which, they assert, prejudice will influence any
 measure that is based on a racial generalization. Some theories
 emphasize the danger of inaccurate stereotyping; they assert that
 the problem with measures based on racial generalizations is that
 they tend to be based on inaccurate factual premises about the
 characteristics of different racial groups." Other theories emphasize
 the danger that prejudice will affect the way in which the decision
 maker weighs the interests of the various groups. When a decision
 maker uses a racial generalization, these theories hold, he is likely
 to undervalue the benefits, and to be insufficiently sympathetic to
 the burdens, that a measure places on racial groups other than his
 own. 36 Other theories contend that measures based on explicit racial

 "See Bickel, note 3 supra, at 133.

 34See Lempert, The Force of Irony: On the Morality of Affirmative Action and United
 Steelworkers v. Weber, 95 J. Ethics 86, 88-89 (1984).

 "See, e.g., Ely, Democracy and Distrust, 156-60 (1980).

 '6See, e.g., id. at 156-62; Brest, note 4 supra, at 7-8 (discussing "racially selective sympathy
 and indifference").
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 generalizations are too likely to reflect a decision to promote private
 preferences at the expense of the public interest.37 Finally, oppo-
 nents of affirmative action assert more generally that there is a
 danger of abuse, i.e. a danger that any racial generalization will be
 used as a vehicle of prejudice.38

 a). To the extent these theories assert that racial generalizations
 are unacceptable because there is too great a danger that they will
 be factually inaccurate-for example, because they are based on
 inaccurate stereotypes-the theories miss the point of the prohi-
 bition against discrimination. If the prohibition against discrimi-
 nation were based on the danger that racial generalizations tend to
 be overgeneralizations, states would be allowed to defend racial
 generalizations by showing that they are in fact accurate and are
 not overgeneralizations. Statements in the Court's opinions suggest
 that this is the law: that racial classifications are not always uncon-
 stitutional and need only be shown to be necessary to the promotion
 of a compelling state interest."

 It is quite clear, however, that this is not the way the prohibition
 against discrimination operates. Apart from the safety valve that
 the Supreme Court has left open for truly exigent circumstances,
 the Court has shown no interest in investigating the accuracy of
 racial classifications.40 Watson establishes that accuracy is not a de-
 fense in that line of cases, and any other conclusion would have
 reduced Brown to a form of words. It is quite clear that accuracy
 would not be a defense in my driver's license case. And in Brown
 and other cases dealing with classic Jim Crow laws, the Court was
 not the least bit concerned with the accuracy of the racial gener-
 alization-that is, it was not at all concerned with whether the racial

 classifications actually promoted stability and order or any other
 state objective.

 "3Sunstein, Naked Preferences and the Constitution, 84 Colum. L. Rev. 1689, 1711-13
 (1984); Sunstein, Public Values, Private Interests, and the Equal Protection Clause, 1982
 Supreme Court Review 127.

 "sSee, e.g., sources cited in note 3 supra.

 39See, e.g., Loving v. Virginia, 388 U.S. 1, 11 (1967); McLaughlin v. Florida, 379 U.S.
 184, 196 (1964).

 S4See page 110 and note 21 supra; Posner, note 19 supra, at 21. In Palmore, for example,
 the Court recited that racial classifications may be upheld only if they are necessary to the
 accomplishment of a compelling purpose (466 U.S. at 432-33), but undertook no inquiry
 into whether the Florida court's factual conclusions were correct. Indeed, the Court suggested
 that those conclusions were correct. Id. at 433; see page 102 supra. And the Court certainly
 did not suggest that protecting the child's psychological well-being was not a sufficiently
 important interest.
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 In addition, it seems irrational to argue that the danger of in-
 accuracy is so great that we need a broad prophylactic rule pro-
 hibiting all racial generalizations. As I have noted, some racial gen-
 eralizations are likely to be accurate; if nothing else, centuries of
 racial discrimination have ensured that blacks will tend to have

 certain characteristics in common. And there is no reason to believe

 that courts are so unable to determine whether a particular gen-
 eralization is accurate; courts assess the accuracy of legislative gen-
 eralizations in other contexts.4"

 Moreover, if accuracy is the only reason for prohibiting explicit
 racial classifications, it makes no sense to pay the price of discarding
 every accurate racial generalization solely in order to avoid the
 inaccurate ones. Whenever an accurate racial generalization is in-
 validated, the decision maker will, by hypothesis, be forced to use
 some less accurate ground for classifying people. If the reason for
 our hostility to racial generalizations is solely the danger that they
 are inaccurate, then, other things equal, we should view the cost
 of invalidating an accurate racial generalization as the same as the
 cost of upholding an inaccurate racial generalization: in both cases,
 the decision maker will end up using a less accurate generalization
 than it should. Under these circumstances, it is clearly irrational
 to make all our mistakes in the direction of invalidating accurate
 racial generalizations.

 What this discussion shows, and what the Court's opinions re-
 veal, is, of course, that accuracy is not the point of the prohibition
 against discrimination. The cost of upholding an inaccurate racial
 generalization is something much more than the cost of upholding
 an inaccurate generalization of some other kind. Something else is
 wrong with racial generalizations besides the danger that they might
 be inaccurate. One still has to identify what that something else is
 and to explain why the same thing is not wrong with, say, a race-
 neutral admissions policy that excludes almost all blacks from a
 state university.

 b). Theories that condemn explicit classifications on the ground
 that they are likely to reflect prejudice ultimately fail to explain
 why affirmative action is in tension with nondiscrimination.
 Moreover, these theories lead to the conclusion that affirmative
 action is sometimes constitutionally required. To make this show-

 41See, e.g., Craig v. Boren, 429 U.S. 190, 200-04 (1976).
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 ing requires two steps. First, the danger that prejudice has af-
 fected the decision to adopt a statute is a function not of the
 language of the statute but of its effects. If, as these theories
 assert, explicit racial classifications are suspect because of the
 danger that they reflect prejudice, then any measure with racially
 disproportionate effects must, for the same reason, also be some-
 what suspect. Second, if measures with disproportionate racial
 effects are suspect for the same reason as explicitly racial clas-
 sifications, then there is no sharp distinction between nondiscrim-
 ination and affirmative action.

 i). All of the theories that I am now considering-theories that
 assert that racial classifications are suspect because of the danger
 that they reflect prejudice-err in assuming that prejudice emerges
 only when a legislator uses an explicit racial classification. This
 assumption is another incarnation of the myth of colorblindness:
 legislators are innocent of racial prejudice until someone drafts a
 statute in racial terms. The explicit mention of race precipitates the
 fall from the paradise of colorblindness.

 In fact, the danger of prejudice is a function of the (foreseeable)
 effects of a measure, not of its explicit language.42 If a person is
 prejudiced against black people, his prejudice will manifest itself
 whenever he deals with a black person. It follows that if a legislator
 is prejudiced, his prejudice will manifest itself whenever he votes
 on legislation affecting black people, at least so long as he knows
 it affects them. If, for example, he has-as one theory holds-a
 tendency to be insufficiently sympathetic to the burdens placed on
 blacks, this tendency will manifest itself whenever legislation places
 burdens on blacks. Whether the explicit terms of the legislation
 happen to mention blacks is immaterial.43

 In general, legislators are concerned with the effects of statutes,
 not their explicit wording. The language is relevant only because
 it determines the effects; in general, legislators will be indifferent
 between two statutes with identical effects even if they are worded
 differently. If a legislator's evaluation of his black constituents' in-

 42Because a decision maker will almost certainly be able to foresee the effects of a measure
 that has a significant disproportionate impact, I will generally refer only to the effects of a
 measure without specifying that I mean its foreseeable effects.

 43Cf. Sunstein, note 37 supra, at 149-50 (classifications that "target[] a racial problem"
 present the same concerns that are raised by explicit classifications).
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 terests is tainted by prejudice, it will be tainted whenever his black
 constituents are interested. That will happen even when their race
 is not explicitly mentioned.

 One qualification is in order at this point. If a measure affects
 blacks and whites to the same extent-i.e. if it does not have racially
 disproportionate effects-then there is much less reason to be con-
 cerned that it reflects racial prejudice. Such a measure cannot reflect
 a desire to harm blacks relative to whites, since by hypothesis it
 harms them both equally. And the political process is likely to deter
 a legislator from supporting such a measure because of his unfair
 stereotypes about blacks or insufficient sympathy with their inter-
 ests. Since such a measure will burden everyone to the same extent
 that it burdens blacks, everyone will react as if he had been the
 victim of an unfair stereotype or insufficient sympathy, and the
 legislator will pay the political price. But when a measure has
 racially disproportionate effects, this political check does not op-
 erate to the same degree. There is accordingly a danger that the
 measure reflects a desire to harm blacks relative to whites. This

 will be true whether or not the measure uses an explicitly racial
 classification.

 It might be argued that if there is no explicit racial classification
 in proposed legislation, it will not occur to legislators to think that
 some of those affected are black. Only the explicit mention of race,
 it might be said, will trigger that thought and give rise to prejudice.
 This argument is incorrect for three reasons. First, it is inconsistent
 with the premise that legislators tend to be prejudiced. It is precisely
 the nature of a prejudiced person that he reacts to a person's race
 whether or not the objective facts invite him to do so. This is
 especially true in the case of one of the most plausible theories of
 why legislators' prejudice makes racial generalizations unaccept-
 able, the theory that legislators tend to discount or overlook the
 burdens placed on racial minorities because those minorities are
 "invisible."" It is sometimes suggested, for example, that legislators
 do not act to remedy the condition of black ghettos because they
 tend unconsciously to overlook the problems of blacks in a way
 that they would not overlook the problems of whites. If this is the
 kind of prejudice with which we are concerned, it is quite clear
 that an explicit classification is not needed to trigger it.

 44See, e.g., Brest, note 4 supra, at 14-15.
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 Second, if, as these theories posit, decision makers are susceptible
 to prejudice, one should expect those who are trying to influence
 them to appeal, as subtly as necessary, to that prejudice. In any
 legislative contest, it will be to someone's advantage to trigger the
 legislator's presumed prejudice by pointing out the racial implica-
 tions of the proposed measure. For example, if these theories are
 correct in their assessment of the prevalence of prejudice among
 legislators, proponents of a measure that has a disproportionately
 harmful impact on blacks can be expected to use that fact as an
 argument in favor of the measure. It obviously will not matter
 whether the measure is explicitly racial. These appeals may be very
 indirect, but one has to assume that, if they are likely to be effective,
 they will be made. The premise of these theories is that such appeals
 are likely to be effective.

 Finally, as I argued in showing why colorblindness is a chimera,
 people will think in racial terms as long as race remains so visibly
 correlated with other characteristics. As long as so many blacks
 occupy a distinctive social position, any legislation that calls that
 position to mind is likely to cause legislators to notice that they are
 black. The legislators' prejudice, if any, will operate. They will
 not, as a general matter, need an explicitly racial statute to remind
 them.

 A few commonplace examples help to make the point. According
 to the theories I am considering, my hypothetical driver's license
 statute is unconstitutional because of the danger that legislators,
 acting out of prejudice, undervalued the interests of black teenagers
 or viewed them as worse drivers than they really are. Suppose the
 same legislature then considers a bill, making no mention of race,
 that reduces taxes for the well-to-do, who are disproportionately
 white, while also reducing levels of welfare payments to a group
 that is (and is known to be) disproportionately black. If the legis-
 lature's reaction to the driver's license statute was prejudiced, then
 its reaction to this proposal will be prejudiced as well, although
 perhaps not to the same extent. If the legislators are inclined to
 undervalue the interests of blacks, they will do so in both cases. If
 they are inclined to indulge in the stereotype that blacks are irre-
 sponsible, that stereotype will affect both decisions. The same will
 be true of any measure concerning unemployment, or of policy
 toward inner cities, or of the criminal justice system: the mere fact
 that the measure is race-neutral on its face provides no assurance
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 that it is not affected by racial prejudice. If the decision of an all-
 white suburb on a (race-neutral) zoning variance for a mostly black
 public housing project does not trigger racial prejudice, nothing
 will.15

 It is very difficult to say which kind of decision is more likely to
 be affected by prejudice. The answer depends on empirical spec-
 ulations about the nature of the prejudice involved. If the "preju-
 dice" takes the form of a conscious desire to harm blacks, then
 explicit racial classifications should be the most suspect measures,
 because they are the most efficient way to harm blacks and not
 whites. But this conclusion that explicit generalizations may be the
 most suspect measures does not undermine my argument that the
 danger of prejudice is a function of the effects, not the language,
 of a statute. Indeed, it follows from that argument: the reason that
 explicit classifications may be especially suspect is that no other
 measure has a more starkly or permanently disproportionate effect
 than an explicit racial classification. For that reason, explicit clas-
 sifications are an especially effective means of expressing the most
 blatant form of prejudice.

 It can also be argued, however, that explicit racial classifications
 should be less suspect than other measures that have a dispropor-
 tionate effect. Today, at least, it seems doubtful that prejudice
 generally takes the form of a conscious desire to harm blacks. More-
 over, in the current climate of opinion, explicit, overt racial state-
 ments are not very acceptable. This is a result not just of legal rules
 but of social mores as well. Consequently, government decision
 makers, like everyone else, are not likely to make an explicitly racial
 statement unless they are sure that the statement does not reflect
 bias. For the conscientious government decision maker, an explicit
 racial classification will raise a warning flag-he will be aware of
 the danger of bias, and he will examine the evidence and his own
 thought processes closely to be sure that they have not been colored
 by prejudice.4 No comparable warning flag is raised by, for ex-

 4sSee Village of Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S.
 252 (1977).

 46Cf. Sunstein, note 37 supra, at 142-43 (suggesting that an explicit classification raises a
 warning flag for courts). In addition, if a decision maker is not conscientious but is trying
 to injure a particular racial group, he has every reason to conceal his intention by not using
 an explicit classification; so again, it can be argued that explicit classifications are less suspect
 than other measures with a severely disproportionate impact.
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 ample, explicitly race-neutral actions that have a severe adverse
 effect on blacks. As a result, prejudice may be more likely to play
 a role when an explicitly race-neutral measure is adopted than when
 a racially explicit measure is adopted and everyone is on guard
 against racial bias.

 ii). The crucial point is that according to the logic of these the-
 ories, disproportionate effects should be what make a measure sus-
 pect, because the danger of prejudice is a function of dispropor-
 tionate effects. Explicit classifications are suspect-arguably, but
 not certainly, especially suspect--only because of their dramatically
 disproportionate effects. The logical implication of these theories
 is that a legislature has an obligation to avoid, or to provide a special
 justification for, any measure that has disproportionate effects. The
 requirement that it avoid (or provide a special justification for) ex-
 plicit classifications is a special case of that obligation.

 Thus, according to these theories, our hostility to explicit clas-
 sifications-however strong it is-derives from a more general hos-
 tility to measures that have disproportionate effects. It is easy to
 see that "hostility to measures with disproportionate effects" is the
 same as "hostility to measures that fail to engage in affirmative
 action": to the extent that a legislature must ensure that its measures
 not only are neutral on their face but have proportionate effects, it
 must engage in affirmative action.47

 It therefore is fair to say that the theories asserting that racial
 generalizations are unacceptable because they reflect prejudice treat
 explicit classifications and the failure to engage in affirmative action
 as different points on the same continuum. Both are suspect and
 for the same basic reason. The degree to which they are suspect
 may differ. But this is very different from saying that they are in
 tension. Moreover, these theories lead to the conclusion that on

 some occasions, failing to engage in affirmative action-that is,
 enacting a measure with disproportionate effects-will have at least
 some of the same constitutional difficulties as an explicit racial
 generalization. Since the latter are generally unconstitutional, the
 former will at least sometimes be unconstitutional as well.

 In sum, it is a necessary implication of these theories that (1)
 explicit racial classifications and the failure to engage in affirmative

 47See, e.g., Ely, Legislative and Administrative Motivation in Constitutional Law, 79 Yale
 L. J. 1205, 1260 (1970).
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 action are constitutionally questionable for the same basic reason;
 and (2) although there may be more reason to be suspicious of
 explicit classifications, there will be some occasions when the failure
 to engage in affirmative action will also be constitutionally suspect.

 2. Stigma. The most frequent explanation of why racial gener-
 alizations are unacceptable is that they are stigmatizing. The notion
 of stigma is obviously amorphous. The idea roughly is that racial
 classifications brand people as inferior, undermine their self-respect,
 and exclude them from society.48

 Since even accurate racial generalizations are unacceptable, this
 theory must hold that even accurate racial generalizations stigmatize
 people. (Otherwise, some other theory is needed to explain why
 accurate racial generalizations are unacceptable.) If accurate racial
 generalizations stigmatize people, then why does not a race-neutral
 policy that has the effect of disadvantaging a disproportionate num-
 ber of black people equally stigmatize them? In both cases, people
 are being branded as inferior. In both cases, that message is in some
 sense "true." It is difficult to see why they are not equally
 stigmatizing.

 Compare a driver's license statute that contains, among other
 things, my hypothetical racial restriction, with a state university's
 race-neutral admissions policy that has the effect of excluding vir-
 tually all black applicants because their scores are too low. Why is
 the admissions policy any less stigmatizing than the clearly uncon-
 stitutional, explicitly racial driver's license statute? Both have the
 effect of excluding blacks from a social benefit. Both exclude some
 whites as well, if one takes into account the entire set of driver's
 license qualifications. Both convey the message that blacks are not
 good enough to achieve the benefit in question. In both cases the
 determination that blacks are not "good enough" was made by
 reference to race-neutral objectives. Under those criteria, the de-
 termination in both cases was accurate. The only difference be-
 tween the two cases is that in the admissions case, it happens that
 another easily applied, reasonably accurate proxy was available-
 test scores-so that the decision maker did not have to use race as

 4See, e.g., Black, The Lawfulness of the Segregation Decisions, 69 Yale L. J. 421 (1960);
 Karst, Foreword: Equal Citizenship under the Fourteenth Amendment, 91 Harv. L. Rev.
 1 (1977); Brest, note 4 supra, at 8-12.
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 a proxy. But the fact that there happened to be another proxy more
 useful than race is only a fortuity. It is unclear why it should have
 any effect on how stigmatizing the measure is.

 It follows that if stigma is the vice that the prohibition against
 discrimination is intended to combat, a race-neutral admissions
 policy that excludes (for simplicity's sake) all black applicants from
 a state university is to be treated in the same way as an accurate
 racial generalization. Since the Constitution requires a state to re-
 frain from using such generalizations, the Constitution must also
 require a state to deviate from its race-neutral policy in a way that
 makes it more favorable to blacks-that is, to engage in affirmative
 action.

 It is certainly counterintuitive to conclude that explicitly neutral
 policies that exclude blacks are as stigmatizing as explicitly exclu-
 sionary policies. But it is not very easy to articulate answers to this
 argument. Perhaps the explicit use of race has historical connota-
 tions that make it especially damaging, even if race is being used
 as an accurate proxy. There may be some value in having the racial
 generalization remain officially unspoken, even when a dramatically
 disproportionate impact betrays the accuracy of the generalization.
 The use of individual assessments, even where a racial generaliza-
 tion would be valid, increases the incentive of black potential ap-
 plicants to improve themselves, since an individual can gain ad-
 mission on merit without waiting for improvement by others to
 invalidate the generalization. But these arguments establish, at most,
 only a difference of degree between explicit generalizations and
 failures to engage in affirmative action. If explicit generalizations
 are stigmatizing, then some failures to engage in affirmative action
 must be at least somewhat stigmatizing. Again, there is no reason
 to conclude that affirmative action and nondiscrimination are in

 tension, and it is difficult to explain why affirmative action is not,
 at least sometimes, constitutionally required.

 3. Clarity. The opponents of affirmative action generally empha-
 size, in one way or another, the clarity of a rule that forbids all
 racial generalizations. They often argue, for example, that if we
 allow any racial generalizations, it will be too difficult to determine
 which ones we should allow. How can we determine whether a

 generalization helps or hurts a minority group? Even among the
 various groups that can claim to be minorities, which should be
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 allowed to claim the benefits of racial generalizations?49 They also
 assert that the prohibition against discrimination will lack moral
 authority if it is not extended to forbid all racial generalizations.5'
 And Judge Posner has argued that a principle that permits some
 racial generalizations will necessarily allow judges too much
 discretion.5'

 These arguments have been thoroughly explored by others,52 and
 there is no need to recapitulate. I will confine myself to a trying to
 show that these theories, too, are not inconsistent with my view
 that affirmative action is akin to, not in tension with, nondiscrimina-

 tion. The claim that only a principle prohibiting all racial gener-
 alizations has the necessary moral authority seems imprecise and
 problematic. If this means that only such a principle is correct,
 then it merely states the conclusion. If it means that a principle
 permitting some affirmative action will be too divisive, then it rests
 on speculative empirical premises. It seems equally plausible to
 accept analogous empirical premises suggesting that affirmative ac-
 tion is constitutionally required-for example, that it is divisive and
 harmful to society to exclude nearly all blacks from important social
 institutions and benefits, even when the exclusion is the product
 of race-neutral criteria.

 The other arguments generally do not deny that affirmative action
 has worthwhile objectives, but they assert that once we begin to
 engage in affirmative action the line-drawing problems become in-
 superable. They assert, for example, that there is no principled
 way of distinguishing between affirmative action for blacks and
 affirmative action for other minorities; between racial classifications

 that help minorities and those that hurt them; between affirmative
 action that only helps minorities and that which hurts one minority
 in the course of helping another; and so on.

 Others have suggested that these difficulties have been over-
 stated.53 One might add that if the objectives of affirmative action
 are worthwhile and the problem is only one of line-drawing, there

 49See, e.g.,Glazer, Affirmative Discrimination 198-204 (1975); Van Alstyne, note 3 supra,
 at 797-98, 804-08.

 SoSee, e.g., Bickel, note 3 supra, at 133; Wilkinson, From Brown to Bakke 291-94 (1979).

 5Posner, note 19 supra, at 21-26.

 52See, e.g., Brest, note 4 supra, at 21-22; Sandalow, note 4 supra, at 663-81.

 53See sources cited in note 52 supra.
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 is no reason to believe that drawing the line at a prohibition of all
 racial generalizations is the best way to proceed. Other lines might
 serve our purposes better. For example, while it is true that other
 minorities have been victims of discrimination, it seems clear that
 discrimination against blacks has played a unique role in our history.
 If we simply need to draw a reasonable line, why not distinguish
 affirmative action for blacks from affirmative action for other groups?

 There is no doubt a danger that some measures purporting to be
 affirmative action might actually injure blacks, but surely it is sig-
 nificant that every affirmative action case before the Supreme Court
 has been brought by a white. While certain affirmative action plans
 may have a disproportionate impact on certain other minorities, it
 is rare for an affirmative action plan to involve explicit discrimi-
 nation against other minorities;54 for the reasons I have noted, the
 opponents of affirmative action cannot assert that disproportionate
 impacts alone are troublesome without undermining their entire
 position.

 My principal point, however, is that arguments emphasizing the
 difficulty of drawing lines are, in a fundamental way, not incon-
 sistent with my suggestion that affirmative action may sometimes
 be constitutionally required. That is because they concern the dif-
 ficulties of administration rather than the underlying purposes of
 the Equal Protection Clause. One can illustrate this point by ex-
 amining Judge Posner's view. Judge Posner argues that any prin-
 ciple other than a prohibition against all racial generalizations would
 allow judges to impose "their personal values,"5 which would be
 inconsistent with the premises of democratic government. I will
 assume, for the moment, that this is true.

 In order to see why this argument does not implicate the purposes
 of the Equal Protection Clause, suppose that there were no insti-
 tution of judicial review. The Constitution would, of course, still
 limit legislators. Judge Posner's argument about the need to confine
 judicial discretion would not apply, since it is premised on the
 concern that courts will usurp the prerogatives of the democratic
 branches of government. The legislature would have to decide what
 the Equal Protection Clause required it to do. The Clause clearly
 prohibits rational discrimination against blacks. If the theories that

 54Cf. United Jewish Organizations v. Carey, 430 U.S. 144 (1977).

 "sPosner, note 19 supra, at 25.
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 explain why rational discrimination is unlawful lead to the conclu-
 sion that affirmative action is required, then the legislature would
 be constitutionally obligated to engage in affirmative action. Thus,
 Judge Posner's theory, like the other theories that assert that only
 a principle barring all racial generalizations is sufficiently clear to
 be adopted by a court, is directed toward the difficulties of judicial
 administration, not toward the underlying purposes of the Equal
 Protection Clause. It is, at a fundamental level, compatible with
 my view that those principles may require affirmative action in
 some instances.

 Of course, in a world with judicial review, any affirmative action
 measure taken by a legislature will not survive unless the courts can
 apply some standard that upholds it. I suggested above that there are
 judicially administrable rules that would permit a court to uphold an
 affirmative action measure that favors blacks. If that suggestion is cor-
 rect, then there is no barrier to saying that the Constitution requires
 legislatures to take such measures-although it may be an obligation
 that the legislature must enforce against itself.

 III

 A

 What this discussion principally demonstrates is the error of
 thinking that the law governing racial discrimination can be cap-
 tured in a simple, comforting, easy-to-use term such as "colorblind-
 ness." This should not be surprising. Professor Wechsler's famous
 article on neutral principles argued that no principled foundation
 for Brown could be identified.56 Others answered him,57 but the one
 point he established is that it is not easy to articulate the principle
 underlying Brown. One cannot say that the principle is simply
 colorblindness. If the answer were that easy, surely Professor
 Wechsler and those who debated with him would have discovered
 it.

 There are fundamental similarities between nondiscrimination

 and affirmative action. Moreover, while we have no fully satisfac-

 56Wechsler, Toward Neutral Principles of Constitutional Law, 73 Harv. L. Rev. 1 (1959).

 "Black, note 48 supra; Pollak, Racial Discrimination and Judicial Integrity: A Reply to
 Professor Wechsler, 108 U. Pa. L. Rev. 1 (1959).
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 tory theory of why the Constitution forbids racial discrimination,
 the theories we do have suggest that affirmative action may some-
 times be constitutionally required. And despite the theoretical un-
 certainty, my analysis has several clear implications about the kinds
 of arguments that can be used in the debate over affirmative action.

 1. It is superficial and essentially incorrect to attack affirmative
 action on the ground that it is a step away from a colorblind society,
 or that it forces race back before our eyes. For the reasons I have
 given, race is already before our eyes. The prohibition against
 discrimination forces us to recognize that race is different from
 other bases for classifying people and forces us to act differently
 toward race from the way we act toward other characteristics. There
 is accordingly no basis for saying that affirmative action increases
 the consciousness of race.

 2. The intense concern with the rights of innocent white victims
 that often characterizes the affirmative action debate is misplaced.
 Obviously one should never ignore the burden that any measure
 places on any person. But there is unquestionably an undertone in
 the affirmative action debate that affirmative action is different from

 nondiscrimination because affirmative action causes innocent people
 to suffer. The assertion that there is a difference in incorrect. Pro-

 hibiting discrimination also causes, and has caused, innocent people
 to suffer. And so far as I am aware, no one has justified the suffering
 of these victims of nondiscrimination in a way that would not also
 justify the suffering of victims of affirmative action.

 3. There is no basis for asserting that affirmative action is the
 moral equivalent of discrimination against blacks. This assertion
 reflects the myth of colorblindness at its worst: it assumes that an
 ill-defined notion of colorblindness is the correct state of affairs

 from which any deviation is wrong.58 I know of no theoretical
 justification for that view. There is, to be sure, a coherent (if un-
 persuasive) argument that the only principle that can be judicially
 administered is a prohibition against all racial generalizations. But
 as I noted, this argument does not explain why affirmative action
 is morally equivalent to discrimination against blacks.

 The supposed justifications for the view that they are equivalent
 generally seem to assert that racial generalizations are intrinsically
 evil. Instrinsically, however, race is just another characteristic. One

 5SSee generally Sunstein, Lochner's Legacy, 87 Colum. L. Rev. (forthcoming).
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 must provide some explanation of why racial generalizations are so
 bad. The explanations that have been given all seem to suggest, if
 anything, not that racial classifications are always unacceptable but
 the opposite: that sometimes race-neutral measures are equally bad.

 It follows from this that the proponents of affirmative action
 should not bear the burden of proof. While there is theoretical
 uncertainty in this area, there is more reason to believe that devia-
 tions from race-neutrality are required than that they are forbidden.
 The proponents of affirmative action should not have to explain
 why they are not betraying Brown's supposed principle of color-
 blindness; there is more reason to place the burden on the opponents
 of affirmative action to explain why maintaining a system in which
 there are dramatic economic and social disparities between the races
 is not destructive of the principles underlying Brown.

 B

 The conclusion that affirmative action may sometimes be con-
 stitutionally required is less novel than it appears. At one point,
 the position that the Fourteenth Amendment requires states to elim-
 inate the racially disproportionate effects of at least certain measures
 was accepted, in one form or another, by several courts of appeals.59
 Indeed, in the late 1960s and early 1970s, the position that de facto
 school segregation was unconstitutional--or at least, that it was to
 be treated in the same fashion as de jure segregation-gained con-
 siderable support.60 De facto segregation is segregation-a racially
 disproportionate effect-that results from racially neutral measures.
 To say that a school board must eliminate de facto segregation is
 to say that it must engage in affirmative action. Racial neutrality
 is not enough. The school board must ensure that the results are
 at least somewhat proportional.

 In this connection, it is a mistake to suppose that constitutionally
 required affirmative action would mean rigid proportionality in
 every area. Both the areas in which affirmative action would be
 required and the extent to which it would be required depend on
 the underlying theory-that is, the theory of what it is that makes

 59See Washington v. Davis, 426 U.S. 229, 244-45 & n. 12 (1976) (citing cases).

 6?See, e.g., Keyes v. School District No. 1, 413 U.S. 189, 217-53 (1973) (opinion of
 Powell, J.).

This content downloaded from 152.3.102.242 on Sun, 26 Jun 2016 17:24:33 UTC
All use subject to http://about.jstor.org/terms



 41 MYTH OF COLORBUNDNESS 133

 even explicit racial discrimination wrong. If, for example, the point
 of prohibiting discrimination is to prevent blacks from being branded
 as inferior, then race-neutral measures need only be abrogated to
 the extent necessary to prevent that kind of stigmatization. There
 is no reason to believe that any form of strict proportionality would
 be necessary.

 Finally, the close relationship between affirmative action and non-
 discrimination tends to reinforce an argument used by opponents
 of affirmative action: the familiar argument that race-conscious mea-
 sures intended to aid blacks can stigmatize them as much as old-
 fashioned segregation did. Perhaps this argument should have little
 weight in litigation brought by a white person,61 or in debates over
 legislation supported by blacks. But the arguments I have made
 show why it remains a troubling point. Without a full explanation
 of what is wrong with discrimination, we cannot say with assurance
 which measures are needed to avoid that wrong, and which mea-
 sures tend to precipitate the same wrong. Both racial generalizations
 and race-neutral measures can fall into each category.62

 Obviously this uncertainty about the explanation of why dis-
 crimination is wrong is unsatisfactory.63 Perhaps its effects can be
 mitigated by recalling that not all constitutional obligations need
 be enforced by courts.64 In view of the difficulty of determining
 with any degree of certainty when the application of race-neutral
 criteria is as unacceptable as the use of racial generalizations, there
 may be something to be said for imposing this obligation on the
 legislature alone. Courts could continue to enforce the principle
 that racial generalizations that disadvantage blacks are unlawful.
 Courts would still face the task of determining which racial gen-
 eralizations those were, but in view of the infrequency with which

 61Cf.Allen v. Wright, 468 U.S. 737, 755-56 (1984) (concluding that even blacks cannot
 challenge a measure on the ground that it stigmatizes them unless they are also concretely
 affected).

 62Moreover, nothing in this analysis suggests that the explicit classifications must always
 confer concrete benefits on blacks, as most affirmative action measures do. For example, in
 Otero v. New York City Housing Authority, 484 F.2d 1122 (2d Cir. 1973), the court upheld
 the use of a racial classification that prevented blacks from obtaining housing units they
 sought on the ground that it promoted integration.

 63See generally Ackerman, Beyond Carolene Products, 98 Harv. L. Rev. 713 (1985).

 "See Sager, Fair Measure: The Legal Status of Underenforced Constitutional Norms, 91
 Harv. L. Rev. 1212 (1978).
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 blacks have challenged measures that arguably aid them, this task
 does not seem intractable.

 It is frequently said that affirmative action is a difficult issue. It
 is important to be clear about why that is true. By common agree-
 ment, few institutions in our history have been as clearly wrong as
 the regime of racial discrimination against blacks. But it remains
 annoyingly difficult to articulate why it was wrong. As a result, it
 is sometimes difficult to identify with precision the objectives that
 the law in this area should pursue. And when we attempt to pursue
 those objectives, we will inevitably impose burdens on innocent
 people.

 These difficulties were, however, inherent in the prohibition
 against discrimination from the start. They did not begin with
 affirmative action. Only the myth of colorblindness says that they
 did.
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